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Proviso Township High School 
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) 
) 

 

 )  
 Respondent )  

OPINION AND ORDER 

I. Statement of the Case 

On March 25, April 28, and June 11, 2025, Darwin Duncan (Duncan or Charging Party) 

filed charges with the Illinois Educational Labor Relations Board (Board or IELRB) in the above-

captioned matter alleging that Proviso Township High School District 209 (District or 

Respondent) committed unfair labor practices within the meaning of Section 14(a) of the Illinois 

Educational Labor Relations Act (Act or IELRA), 115 ILCS 5/1, et seq. Following an 

investigation, the Board’s Executive Director issued a Recommended Decision and Order 

(EDRDO) on December 31, 2025, dismissing the charges.  

On January 2, 2026, the following email exchange occurred between Duncan and the 

Board’s General Counsel.1 Duncan requested a seven-day extension of time to file his rebuttal 

to the EDRDO. The General Counsel asked whether Duncan meant exceptions and what the 

basis was for his request. She inquired whether he had contacted Respondent’s attorney to 

ascertain whether there was any objection to the request. She instructed him to contact 

Respondent’s attorney, if he had not already done so. Duncan responded with the basis for his 

request, but did not state whether he had contacted Respondent’s attorney. In reply, the General 

Counsel asked again if he had contacted Respondent’s attorney regarding his request to see if 

 
1 All events occur in 2026, unless otherwise indicated. 
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there was any objection and noted that if not, he must do so. She explained that he could do so 

by email and send her a courtesy copy. Duncan never replied, nor did he courtesy copy the 

General Counsel on any email to Respondent’s attorney regarding his request for extension.  

Duncan filed an unfair labor practice charge against his union on January 14. Therein, he 

asked for his charge to be directed to the Board’s Executive Director and to its General Counsel 

to reexamine his charges in these matters. Neither the District nor its attorney was courtesy 

copied on the correspondence. A Board agent sent Duncan an email on January 20 noting his 

request that the Board reexamine the instant charges. The Board agent asked whether Duncan 

was filing exceptions to the EDRDO in this case. If so, did he want the email accompanying his 

charge against the Union to serve as his exceptions to the EDRDO in this case. On January 26, 

Duncan filed his exceptions to the EDRDO dismissing his charges against the District. The 

email did not include a certificate of service. Neither the District nor its attorney were courtesy 

copied. The District did not file a response to Duncan’s exceptions.  

II. Factual Background 

We adopt the facts as set forth in the underlying EDRDO. Because the EDRDO 

comprehensively sets forth the factual background of the case, we will not repeat the facts herein 

except as necessary to assist the reader. 

III. Discussion 

The EDRDO was served on Duncan via email on December 31, 2025. Exceptions to an 

EDRDO must be filed no later than 14 days after service of the EDRDO. 80 Ill. Adm. Code 

1120.30(c). Duncan’s exceptions needed to be filed by 5:00 p.m. on January 14 in order to be 

timely. Although he requested an extension of time, until January 21, his request was never 

granted. The Appellate Court has found that a charging party waived its right to contest a 

recommended decision and order by failing to file timely exceptions to that recommended 

decision and order. Pierce v. IELRB, 334 Ill. App. 3d 25, 777 N.E.2d 570 (1st Dist. 2002); Board 
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of Education of the City of Chicago v. IELRB, 289 Ill. App. 3d 1019, 682 N.E.2d 398 (1st Dist. 

1997). In accordance with the Appellate Court, the Board routinely strikes untimely exceptions. 

Rochester Community Sch. Dist. No. 3A, 35 PERI 7, Case No. 2017-CA-0059-C (IELRB Opinion 

and Order, June 19, 2018); Proviso Township High Sch. Dist. #209, 34 PERI 64, Case No. 2017-

CA-0065-C (IELRB Opinion and Order, September 15, 2017); Peoria School District 150, 23 

PERI 46, Case Nos. 2006-CA-0006-S, 2006-CA-0008-S, 2006-CA-0032-S (IELRB Opinion and 

Order, April 19, 2007). Duncan’s exceptions, filed twelve days after their due date, are untimely. 

Even if the General Counsel had granted Duncan’s requested extension, until January 21, his 

exceptions would still be untimely because they were filed after that date. Instead of filing his 

exceptions on January 14, he filed an unfair labor practice charge against his union. Duncan did 

not reply when the Board agent asked whether his January 14 filing was his exceptions. 

Accordingly, we strike Duncan’s exceptions as untimely filed. 

If Duncan’s exceptions had been timely, we would strike them because he failed to attach a 

certificate of service. Section 1100.20(e) of the Board’s Rules and Regulations (Rules), 80 Ill. 

Admin. Code 1100-1135, requires documents filed with the Board to be accompanied by a 

certificate of service. A certificate of service is “a written statement, signed by the party effecting 

service, detailing the name of the party served and the date and manner of service.” Section 

1100.20(e). Per Section 1100.20(f), failure of a party to serve a document or failure to attach a 

certificate of service may be grounds to strike the document if the failure results in prejudice to 

another party or demonstrates disregard of the Board’s processes. Section 1120.30(c) of the 

Rules states that when a charging party files exceptions to an EDRDO, “copies of all exceptions 

and supporting briefs shall be served upon all other parties and a certificate of service shall be 

attached.” The Board has consistently stricken exceptions where a party has failed to provide a 

certificate of service or otherwise demonstrate that the exceptions have been served on the other 

parties. Int’l Union of Operating Engineers, Local 143-143-B, 21 PERI 23, Case No. 2004-CB-0013-

C (IELRB Opinion and Order, February 17, 2005). The Appellate Court approved this practice 



Page 4 of 8 

 

in Jones v. IELRB, 272 Ill. App. 3d 612, 650 N.E.2d 1092 (1st Dist. 1995). In Cahokia Federation 

of Teachers, 19 PERI 1098, Case No. 2002-CB-0001-S (IELRB Opinion and Order, February 27, 

2003), the Board found that the charging party’s cc at the end of their exceptions listing names 

and addresses of respondent’s representatives met the certificate of service requirement because 

it had all the characteristics listed in Section 1100.20(e). Likewise, exceptions filed by an email 

to the Board’s general email address and simultaneously cc’d to the other party’s representative 

could meet the certificate of service requirement. See Ortega/Des Plaines Educational Personnel 

Association, IEA-NEA, 41 PERI 13, Case No. 2022-CB-0007-C (IELRB Opinion and Order, June 

18, 2024). 

In this case, Duncan filed his exceptions via email and did not attach a certificate of service 

or otherwise demonstrate that he served his exceptions upon the District. Duncan was informed 

of this requirement in the “Right to Exceptions” section of the EDRDO, instructing him that:  

[E]xceptions sent to the Board must contain a certificate of service, that is, “a written 
statement, signed by the party effecting service, detailing the name of the party 
served and the date and manner of service.” If any party fails to send a copy of its 
exceptions to the other party or parties to the case, or fails to include a certificate of 
service, that party’s appeal will not be considered, and that party’s appeal rights with 
the Board will immediately end.” [emphasis in original]  

The District did not file a response to Duncan’s exceptions. That could be because he did not 

serve them on the District, prejudicing them because he denied them an adequate opportunity 

to respond. Or it could be because Duncan served his exceptions on the District, but it elected 

not to respond. If Duncan served his exceptions and the District chose not to respond, his failure 

to attach a certificate of service would demonstrate a disregard for the Board’s processes that 

were clearly specified to him in the EDRDO. Therefore, even if Duncan’s exceptions were 

timely, they would still be stricken.  
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 Even if we did not strike Duncan’s exceptions, nothing therein warrants overturning the 

dismissal of his charges. All three of Duncan’s charges allege the District violated Sections 

14(a)(1), (2), (3), (4) and (5) of the Act.  

 Section 14(a)(1) of the Act prohibits educational employers and their agents from interfering 

with, restraining or coercing educational employees in the exercise of their rights under the Act. 

Section 14(a)(3) of the Act prohibits educational employers and their agents or representatives 

from “[d]iscriminating in regard to hire or tenure of employment or any term or condition of 

employment to encourage or discourage membership in any employee organization.” Section 

14(a)(3) applies to discrimination based on union activity, and Section 14(a)(1) applies to adverse 

action because of other protected concerted activity. SPEED District 802 v. Warning, 242 Ill.2d 

92, 950 N.E.2d 1069 (2011); Bloom Township High School District 206 v. IELRB, 312 Ill. App. 3d 

943, 728 N.E.2d 612 (1st Dist. 2000). When, as in the instant case, an alleged violation of 

Section 14(a)(1) is based on the same conduct as an alleged violation of Section 14(a)(3), the 

alleged Section 14(a)(1) violation is a derivative violation, and the applicable test is the one used 

under Section 14(a)(3). SPEED; Bloom Township. In order for the Board to issue a complaint for 

hearing on allegations of a violation of Section 14(a)(3), the charging party must at least be able 

to make some showing that the employee engaged in union activity, that the employer was aware 

of that activity, and that the employer took adverse action against the employee for engaging in 

that activity. SPEED, 242 Ill.2d 92, 950 N.E.2d 1069; Board of Education, City of Peoria School 

District No. 150 v. IELRB, 318 Ill. App. 3d 144, 741 N.E.2d 690 (4th Dist. 2000); Bloom Township, 

312 Ill. App. 3d 943, 728 N.E.2d 612.  

Duncan argued in his charges that the District took adverse action against him when it 

required him to perform certain duties, removed him from service, denied him access to school 

grounds, issued him a one-day suspension, placed him on paid administrative leave, and 

terminated his employment. The Executive Director dismissed Duncan’s 14(a)(1) and (3) 

allegations for lack of evidence that he engaged in union or concerted activity. However, page 2 
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of the EDRDO states that the parties do not dispute that Duncan frequently filed grievances to 

challenge certain assignments. Grievance filing is protected activity pursuant to Section 3 of the 

Act because it requires the invocation of a right arising out of a collective bargaining agreement. 

Chicago Reform Board of Trustees, 16 PERI 1023 (IELRB Opinion and Order, January 28, 2000). 

By the undisputed nature of Duncan’s grievance filings, the District is aware of his protected 

activity. Yet there is no evidence in the investigative record, nor does Duncan raise any 

arguments in his exceptions that the complained-of acts, the alleged adverse actions, were 

committed against him because of, or in retaliation for, his grievance filing. See City of Burbank 

v. Illinois State Labor Relations Board et al., 128 Ill. 2d 335, 538 N.E.2d 1146 (1989). Consequently, 

Duncan cannot make any showing as to the causation element, and thus, the charges fail to raise 

an issue of law or fact sufficient to warrant a hearing alleging a violation of Sections 14(a)(1) or 

(3) of the Act. 

 Section 14(a)(2) of the Act prohibits educational employers from “[d]ominating or 

interfering with the formation, existence or administration of any employee organization.”  

However, Duncan falls short on the third prong of the test, that the Employer took adverse 

action against him because of that activity. The Executive Director dismissed this portion of the 

charges because Duncan presented no evidence that the District engaged in the type of 

interference prohibited under Section 14(a)(2). There is no evidence in the investigative record, 

nor does Duncan raise any arguments in his exceptions that lead us to conclude otherwise. 

 Section 14(a)(4) of the Act prohibits employers from discharging or discriminating against 

an employee for signing or filing an affidavit, authorization card, petition, or complaint or giving 

any information or testimony under the Act. Duncan’s 14(a)(4) claim also fails for the lack of a 

causal connection. To obtain a complaint for hearing on a 14(a)(4) claim, Duncan must make 

some showing he was involved in proceedings before this Board, Respondent knew of that 

activity, and Respondent took adverse action against him because of his involvement in that 

activity. Prairie State College Federation of Teachers, Local 3816, IFT-AFT/Prairie State College, 3 
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PERI ¶ 1116, 1987 WL 1435216 (IL ELRB 1987); Green and Warns and City of Chicago, 3 PERI 

¶ 3011 (IL ELRB 1987). There is no dispute Duncan filed his first unfair labor practice charge 

against the District on March 25, and that others followed on April 28 and June 11. Nor is there 

any dispute the District knew of Duncan’s activity in this regard, as it was served with the charges 

he filed. The adverse action element is satisfied by the District’s placement of Duncan on paid 

administrative on or about April 23 and termination of his employment on or about June 10. 

The only remaining question is whether these adverse employment actions were in response to 

his involvement in proceedings before the Board. That question is answered in the negative, as 

there is no evidence in the record of a causal link between Duncan’s filing a charge and 

participating in the investigation thereof before this agency and Respondent’s actions to place 

him on administrative leave and terminate his employment. Thus, the Executive Director 

correctly found that Duncan’s claim in this regard failed to raise an issue of law or fact sufficient 

to warrant a hearing. 

 Section 14(a)(5) of the Act prohibits educational employers, their agents, and representatives 

from refusing to bargain collectively in good faith with an employee representative that is the 

exclusive representative of employees in an appropriate unit. The IELRB has long held that an 

individual employee may not bring an action regarding the breach of the duty to bargain in good 

faith. Thornton Community College District 510, 4 PERI 1010, 1987 WL 1435331 (IELRB 1987). 

Sections 14(a)(5) and 14(b)(3) of the Act concern the bilateral or mutual obligations of employers 

and labor organizations to bargain in good faith. These duties extend only to the particular 

employer and exclusive representative, and therefore, correspondingly, an action concerning 

such obligations may be brought only by the particular employer and exclusive representative, 

not by an individual employee. Id. Therefore, the Executive Director correctly found that as an 

individual employee, Duncan does not have standing to bring a 14(a)(5) violation and the 

charges fail to raise an issue for hearing on this point as well. 
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IV. Order 

We strike Duncan’s exceptions because they were untimely filed. If Duncan’s exceptions had 

been timely, we would strike them because he failed to attach a certificate of service. If Duncan’s 

exceptions had been timely and accompanied by a certificate of service, we would have 

considered them and found that nothing therein warrants overturning the dismissal of his 

charges. For the reasons discussed above, IT IS HEREBY ORDERED that the Executive 

Director’s Recommended Decision and Order is affirmed. 

V. Right to Appeal 

This is a final order of the Illinois Educational Labor Relations Board. Aggrieved parties may 

seek judicial review of this Order in accordance with the provisions of the Administrative Review 

Law, except that, pursuant to Section 16(a) of the Act, such review must be taken directly to the 

Appellate Court of the judicial district in which the IELRB maintains an office (Chicago or 

Springfield). Petitions for review of this Order must be filed within 35 days from the date that 

the Order issued, which is set forth below. 115 ILCS 5/16(a). The IELRB does not have a rule 

requiring any motion or request for reconsideration. 

 
Decided: March 18, 2026 /s/ Lara D. Shayne 
Issued: March 19, 2026 Lara D. Shayne, Chairman 
  
 /s/ Steve Grossman 
 Steve Grossman, Member 
  
 /s/ Chad D. Hays 
 Chad D. Hays, Member 
  
 /s/ Michelle Ishmael 
 Michelle Ishmael, Member 

Illinois Educational Labor Relations Board 
160 North LaSalle Street, Suite N–400, Chicago, Illinois 60601 Tel. 312.793.3170  
4500 S 6th Street Frontage Rd E, Springfield, IL 62703 Tel. 217.782.9068 
elrb.mail@illinois.gov 






























