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OPINION AND ORDER 

I. Statement of the Case 

On April 8, 2021, Ara Gardner (Gardner or Charging Party) filed an unfair labor practice 

charge with the Illinois Educational Labor Relations Board (Board) in the above-captioned 

matter alleging that SEIU, Local Union No. 73 (Union) committed unfair labor practices within 

the meaning of Section 14(b) of the Illinois Educational Labor Relations Act, 115 ILCS 5/1, et 

seq. (Act or IELRA). Following an investigation, the Board’s Executive Director issued a 

Recommended Decision and Order (EDRDO) dismissing the charge in its entirety. Gardner 

filed exceptions to the EDRDO and the Union filed a response to her exceptions. 

II. Factual Background 

We adopt the facts as set forth in the underlying EDRDO. Because the EDRDO 

comprehensively sets forth the factual background of the case, we will not repeat the facts herein 

except as necessary to assist the reader.  

III. Discussion 

Gardner’s charge alleges that the Union violated its duty of fair representation in violation 

of Section 14(b)(1) of the IELRA. Section 14(b)(1) of the IELRA prohibits labor organizations 

or their agents from “[r]estraining or coercing employees in the exercise of the rights guaranteed 

under this Act, provided that a labor organization or its agents shall commit an unfair labor 

practice under this paragraph in duty of fair representation cases only by intentional misconduct 

in representing employees under this Act.” Intentional misconduct consists of actions that are 
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conducted in a deliberate and severely hostile manner, or fraud, deceitful action or conduct. 

Norman Jones v. IELRB, 272 Ill. App. 3d 612, 650 N.E.2d 1092 (1st Dist. 1995); University of 

Illinois at Urbana (Rochkes), 17 PERI 1054, Case Nos. 2000-CB-0006-S, 2001-CA-0007-S (IELRB 

Opinion and Order, June 19, 2001). Thus, intentional misconduct is more than mere negligence 

or the exercise of poor judgment. Chicago Teachers Union (Oden), 10 PERI 1135, Case No. 94-

CB-0015-C (IELRB Opinion and Order, November 18, 1994); NEA, IEA, North Riverside 

Education Ass’n (Callahan), 10 PERI 1062, Case No. 94-CB-0005-C (IELRB Opinion and Order, 

March 29, 1994); Rock Island Education Association, IEA-NEA (Adams), 10 PERI 1045, Case No. 

93-CB-0025-C (IELRB Opinion and Order, February 28, 1994).  

A union is not required to process every grievance, AFSCME Local 3506 (Pierce), 16 PERI 

1010, Case Nos. 99-CB-0002-C & 99-CB-0003-C (IELRB Opinion and Order, December 3, 

1999) or take every grievance to arbitration. Rochkes, 17 PERI 1054. A union is required to 

conduct a good faith investigation to determine the merits of a claim. Id. A union may consider 

the following factors when determining the merits of a claim: perceived merit of the complaint, 

likelihood that the union will prevail, the cost of pursuing the grievance, or the possible benefit 

to membership. Jones, 272 Ill. App. 3d 622-23, 650 N.E.2d 1099. 

In this case, the record evidence does not demonstrate that the Union engaged in intentional 

misconduct toward Gardner. Instead, it reveals that the Union filed multiple grievances on her 

behalf. The fact that the Union did not arbitrate her April 2019 grievance does not automatically 

constitute a violation of its duty of fair representation. Cook County College Teachers Union 

(Eddings), 17 PERI 1046, Case Nos. 00-CB-0002-C & 00-CA-0013-C (IELRB Opinion and 

Order, May 16, 2001). Although Gardner may not be satisfied with the manner in which her 

grievance was handled, the Union has discretion in deciding how far to pursue employees’ 

complaints. Id.; Jones, 272 Ill. App. 3d 612, 650 N.E.2d 1092. The Union’s decision not to 

arbitrate Gardner’s grievance was based on its opinion that the grievance did not have merit 

because of her inability to provide dates she claimed to have been entitled to overtime, 

contractual issues concerning her eligibility as a mental health counselor to work overtime 

during the uncertain timeframe in question, and the timeliness of the grievance.  
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Gardner claims in her exceptions that she provided the Union with the dates she claimed to 

have been entitled to work overtime. Yet a review of the record indicates that she was unable to 

produce these dates at step 2 of the grievance procedure. Even if Gardner was correct and she 

could have prevailed at arbitration because she did indeed have these dates, that was not the 

only reason for the Union’s belief that it would not be successful if it arbitrated her grievance. 

The Union also cited contractual issues concerning her eligibility to work overtime during the 

uncertain timeframe in question, and the timeliness of the grievance. What is more, even if the 

Union was incorrect in its assessment, negligence on the part of the Union does not amount to 

an unfair labor practice because the Union acted based on its good faith assessment of the merits 

of the claim. Adams, 10 PERI 1045.  

Gardner complains that the Union did not provide her with optimal legal representation 

and that she was placed on paid leave and subsequently terminated because the Union failed to 

zealously come to her defense. Even if Gardner’s assertion is correct, negligence or incompetence 

is not a basis to establish intentional misconduct. The exclusive representative has a wide range 

of discretion in representing the bargaining unit, and as the Board has previously held, a union’s 

failure to take all the steps it might have taken to achieve the results desired by a particular 

employee does not violate the Act, unless as noted above, the union' s conduct appears to have 

been motivated by vindictiveness, discrimination, or enmity. Jones v. Illinois Educational Labor 

Relations Board, 272 Ill. App. 3d 612, 650 N.E.2d 1092. Here, there is no evidence indicating 

that the Union was so motivated. 

IV. Order 

For the reasons discussed above, IT IS HEREBY ORDERED that the Executive Director’s 

Recommended Decision and Order is affirmed. 

V. Right to Appeal 

This is a final order of the Illinois Educational Labor Relations Board. Aggrieved parties may 

seek judicial review of this Order in accordance with the provisions of the Administrative Review 

Law, except that, pursuant to Section 16(a) of the Act, such review must be taken directly to the 

Appellate Court of the judicial district in which the IELRB maintains an office (Chicago or 

Springfield). Petitions for review of this Order must be filed within 35 days from the date that 
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the Order issued, which is set forth below. 115 ILCS 5/16(a). The IELRB does not have a rule 

requiring any motion or request for reconsideration.  

Decided: December 13, 2023 /s/ Lara D. Shayne 
Issued: December 14, 2023 Lara D. Shayne, Chairman 
  
 /s/ Steve Grossman 
 Steve Grossman, Member 
  
 /s/ Chad D. Hays 
 Chad D. Hays, Member 
  
 /s/ Michelle Ishmael 
Illinois Educational Labor Relations Board 
160 North LaSalle Street, Suite N-400  
Chicago, Illinois 60601  
312.793.3170 | 312.793.3369 Fax 
elrb.mail@illinois.gov 

Michelle Ishmael, Member 

  




















