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STATE OF ILLINOIS 
EDUCATIONAL LABOR RELATIONS BOARD 

 
 

Governors State University, )  
 )  
 Respondent )  
 )  
and   ) Case No. 2020–CA–0041–C   
 )   

University Professionals of Illinois, 
Local 4100, IFT-AFT, AFL-CIO, 

) 
) 

 

  )  
 Complainant )  

 

OPINION AND ORDER 

I. Statement of the Case 

On November 27, 2019, University Professionals of Illinois, Local 4100, IFT-AFT (Union) 

filed a charge with the Illinois Educational Labor Relations Board (IELRB or Board) alleging 

that Governors State University (University or GSU) committed unfair labor practices within 

the meaning of Section 14(a) of the Illinois Educational Labor Relations Act (Act or IELRA), 

115 ILCS 5/1 et. seq., by unilaterally terminating its tuition waiver policy with several other 

universities. Following an investigation, the Board’s Executive Director issued an Executive 

Director’s Recommended Decision and Order (EDRDO) dismissing the charge in its entirety. 

The Union filed exceptions to the EDRDO. On April 15, 2021, the Board reversed the EDRDO 

and remanded the matter to the Executive Director for issuance of complaint and notice of 

hearing (Complaint). The Complaint followed and the parties appeared before an 

Administrative Law Judge (ALJ) for hearing. In her May 15, 2023 Recommended Decision and 

Order (ALJRDO), the ALJ found that the University violated Section 14(a)(5) and, derivatively, 

Section 14(a)(1) of the Act when it altered the status quo with regard to its tuition waiver benefit 

for non-civil service employees taking courses at other universities without bargaining in good 

faith with the Union. The University filed exceptions to the ALJRDO, and the Union filed a 

response. 
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II. Factual Background 

We adopt the ALJ’s finding of facts as set forth in the underlying ALJRDO. Because the 

ALJRDO comprehensively sets forth the factual background for the case, we will not repeat the 

facts herein except where necessary to assist the reader.  

III. Discussion 

The University filed the following exceptions: 1) To the ALJ’s characterization that its 

Director of Human Resources, rather than the other universities, denied bargaining unit 

members Paula McMahon and Nichole Dalaly tuition and fee waivers; 2) To the ALJ’s finding 

of the status quo, the approval of tuition waivers for GSU employees taking courses at other 

universities, because that was wholly within the control of the other universities and not GSU; 

3) To the ALJ’s finding that GSU had approval authority on the front end of the tuition waiver 

process; 4) To the ALJ’s finding that its regulations expressly stated it had a certain degree of 

tuition waiver approval authority; 5) To the ALJ’s finding that the face value implication that 

GSU was facilitating and assenting to a policy which provided non-civil service employees a 

tuition exempt benefit at certain other universities; 6) To the ALJ’s finding that GSU’s degree 

of administration and operation in this matter, the cessation of the employee benefit, or 

alteration of the status quo should be attributed to GSU; 7) To the ALJ’s finding that the 

evidence did not support a waiver by the Union of its right to bargain tuition waivers; 8) To the 

ALJ’s finding that the Union’s silence did not indicate an intention to waive its bargaining 

authority, nor were there any facts conducive to sustain a waiver theory.  Viewed broadly, GSU’s 

exceptions each fit into one of two categories. The first six exceptions argue that the unilateral 

change to deny tuition waivers was made by third parties rather than GSU, so GSU is not at 

fault. The seventh and eighth exceptions argue that the Union waived its right to bargain the 

tuition waivers, excusing GSU from its duty to bargain.  

An educational employer violates Section 14(a)(5) of the Act when it unilaterally changes the 

status quo involving a mandatory subject of bargaining. Vienna Sch. Dist. No. 55 v. IELRB, 162 

Ill. App. 3d 503, 515 N.E.2d 476 (4th Dist. 1987). Intra-institutional fee and tuition waivers are 

a compensable fringe benefit, and thus mandatory subjects of bargaining. Graduate Employees 

Organization, Local 6300, IFT/AFT, 31 PERI 116, Case Nos. 2011-CA-0015-S & 2012-CA-0019-S 
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(IELRB Opinion and Order, November 15, 2012). The question here is whether the same can 

be said for inter-institutional fee and tuition waivers. 

An employer cannot be expected to bargain about third-party changes that they have no 

control or influence over. Lamont’s Apparel, 268 NLRB 1332 (1984). Nevertheless, just because 

an employee benefit emanates from a third party does not automatically mean that an employer 

cannot have a duty to bargain about changes or discontinuance by the third party. Id. “[W]here 

an employer can influence third-party decisions concerning modifications and continuance of 

employee benefits, then to that extent the employer possesses the ability to affect its own 

employees’ terms and conditions of employment and, concomitantly, is obliged to bargain about 

changes that it can influence.” Id. In Lamont’s Apparel, the commission rate paid to bargaining 

unit employees by vendors was a mandatory subject of bargaining between the union and the 

department-store employer because the employer suggested that the vendors reduce employees’ 

commission rates. In Ford Motor Co. v. NLRB, 441 U.S. 488, 503 (1979), the Court relied on the 

employer’s potential leverage over a third-party vendor in finding that a price increase for in-

house cafeteria and vending machines was a mandatory subject of bargaining. The same can be 

said for the University. Even under its theory that the decision to discontinue tuition waivers 

was made by the other universities, the University’s potential leverage is its ability to likewise 

disallow tuition waivers for employees of other universities previously part of the Board of 

Governors system when they take courses at the University.  

The University’s Board of Trustees regulations state that a faculty or administrative employee 

may enroll in any university previously part of the Board of Governors system for a maximum of 

two courses, or six credit hours, whichever is greater, in any one academic term with the 

exemption from payment of tuition and fees. The University’s webpage that was entered into the 

record says the same. The University’s advertising of inter-institutional tuition waivers as a 

benefit of employment is indicative of its level of control.  

Accordingly, we affirm the ALJ’s determination that the discontinuance of inter-institutional 

tuition waivers for bargaining unit employees was a unilateral change to a mandatory subject of 

bargaining.  

The University further asserts in its exceptions that the ALJ incorrectly found that the Union 

did not waive its right to bargain the tuition waivers. A waiver of a statutory right, such as the 

Union’s right to bargain, must be clear and unmistakable. See Forest Preserve District of Cook County 



4 

 

v. ILRB, 369 Ill. App. 3d 733, 861 N.E.2d 231 (1st Dist. 2006); AFSCME v. SLRB, 274 Ill. App. 

3d 327, 653 N.E.2d 1357 (1st Dist. 1995); AFSCME v. SLRB, 190 Ill. App. 3d 259, 546 N.E.2d 

687 (1st Dist. 1989). 

The University did not reply to the Union’s November 4 demand except to acknowledge its 

receipt. The University contends that a waiver could be construed by the Union’s failure to 

repeat its demand to bargain over the unilateral change as the parties were negotiating a successor 

contract. These circumstances do not affect the University’s obligation to bargain. There is no 

requirement that a union repeat its demand at every bargaining session.  

The University notes that although the Union demanded to bargain over the termination of 

the inter-institutional tuition waivers on November 4, 2019, the Union subsequently entered 

into a successor agreement that does not guarantee inter-institutional tuition waivers. A contract 

is considered a waiver of both parties’ right to bargain over matters fully negotiated and covered 

by the contract because the parties are not required to discuss or modify the terms of that 

contract. Pembroke CCSD. No. 259, 8 PERI 1055, Case No. 92-CA-0069-C (IELRB Opinion and 

Order, May 29, 1992); Illinois Secretary of State, 24 PERI 22 (IL LRB-SP 2008); City of Chicago, 18 

PERI 3025 (IL LRB-LP 2002); Illinois Dep’ t of Military Affairs, 16 PERI 2014 (IL SLRB 2000); 

City of Decatur, 5 PERI 2008 (IL SLRB 1989). However, waivers by express agreement are 

construed as applicable only to the specific item mentioned. Illinois Secretary of State, 24 PERI 

22. Where a contract is silent on the subject matter in dispute, a finding of waiver by contract is 

absolutely precluded. Id. In this case, the successor contract is silent on inter-institutional waiver, 

so there was not waiver by the successor contract. 

What is more, the University violated the Act before the Union made its demand to bargain 

because it engaged in bad faith bargaining when it made the unilateral change by altering the 

tuition waiver policy at issue here in June 2019. A union must receive advance notice of a 

pending change before it will be found to have waived its right to bargain. Niles Elementary School 

District No. 71, 9 PERI 1057, Case No. 92-CA-0075-C (IELRB Opinion and Order, March 12, 

1993); City of Waukegan, 28 PERI 45 (IL LRB-SP 2011); County of Cook, 15 PERI 3001 (IL LRB-

LP 1998). The record does not demonstrate that the Union waived its right to bargain the tuition 

waivers. 

In addition to restoring the status quo, the ALJ recommended a make whole remedy for the 

employees who were denied the tuition waivers. Traditionally, this means that the affected 
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employees would be reimbursed for the tuition costs and fees that they incurred out of pocket 

that would have been covered but for the University’s unlawful conduct, with interest at the rate 

of seven percent per annum. Complainant urges this Board to expand that to include 

compensating the employees for additional losses they sustained by delays in achieving advanced 

degrees and loss of salary for higher paying jobs they could have taken had they not accepted 

employment at GSU with the expectation of tuition and fee exemption. Complainant offers that 

the National Labor Relations Board has recently held that employees harmed by unilateral 

changes should receive compensation for all direct or foreseeable pecuniary harms suffered by 

employees due to the employer’s unfair labor practices in Thryv, 372 NLRB No. 22 (2022).  

The Illinois Labor Relations Board recently addressed a complainant’s request that it expand 

its definition of make whole relief per Thryv, noting that the National Labor Relations Board’s 

decision does not purport to change the law on make-whole relief, it simply established new 

standard remedial language that clarifies and codifies its existing practices. Cook County Sheriff, 

40 PERI ¶11 (ILRB-LP 2023). We see no reason to establish new remedial language. What is 

more, the facts of this case do not persuade us to believe that we should expand the traditional 

remedy. 

IV. Order 

Respondent violated Section 14(a)(5) and, derivatively, (1) of the Act by discontinuing its 

tuition waiver benefit for non-civil service employees without prior bargaining to agreement or 

impasse with Complainant. The ALJRDO is affirmed. For the reasons discussed above, IT IS 

HEREBY ORDERED that Respondent, Governors State University, its officers, and its agents 

shall:  

1. Cease and Desist from: 

a. Refusing to bargain collectively and in good faith with University 

Professionals of Illinois, Local 4100, IFT-AFT, AFL-CIO. 

b. Making unilateral changes to any term or condition of employment without 

prior bargaining to agreement or impasse. 

c. Otherwise interfering with, restraining, or coercing employees in the exercise 

of rights guaranteed them in the Illinois Educational Labor Relations Act. 
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2. Take the following affirmative action necessary to effectuate the policies of the Act: 

a. Restore the status quo. 

b. Make whole any bargaining unit employees for any losses incurred as a result 

of Respondent’s unilateral change, including interest at the rate of 7% per 

annum. 

c. Post on bulletin boards or other places reserved for notices to employees for 

60 consecutive days during which the majority of Respondent’s employees 

are actively engaged in duties they perform for Respondent, signed copies 

the attached notice. Respondent shall take reasonable steps to ensure that 

said notice is not altered, defaced, or covered by any other materials. 

d. Notify the Executive Director in writing within thirty-five (35) calendar days 

after receipt of this Order of the steps taken to comply with it. 

V. Right to Appeal 

This is a final order of the Illinois Educational Labor Relations Board. Aggrieved parties may 

seek judicial review of this Order in accordance with the provisions of the Administrative Review 

Law, except that, pursuant to Section 16(a) of the Act, such review must be taken directly to the 

Appellate Court of the judicial district in which the IELRB maintains an office (Chicago or 

Springfield). Petitions for review of this Order must be filed within 35 days from the date that 

the Order issued, which is set forth below. 115 ILCS 5/16(a). The IELRB does not have a rule 

requiring any motion or request for reconsideration. 

Decided: December 13, 2023 /s/ Lara D. Shayne 
Issued: December 14, 2023 Lara D. Shayne, Chairman 

  

Illinois Educational Labor Relations Board 
160 North LaSalle Street, Suite N-400  
Chicago, Illinois 60601  
Tel. 312.793.3170 | elrb.mail@illinois.gov 

/s/ Steve Grossman 
Steve Grossman, Member 

 
/s/ Chad D. Hays 
Chad D. Hays, Member 

 
 /s/ Michelle Ishmael 
 Michelle Ishmael, Member 




































