STATE OF ILLINOIS
EDUCATIONAL LABOR RELATIONS BOARD

John Kugler,
Charging Party
Case No. 2022-CB-0005-C

and

Chicago Teachers Union, Local 1,
IFT-AFT, AFL-CIO,

~— N e e e e N S

Respondent

OPINION AND ORDER

L. Statement of the Case

On February 14, 2022, John Kugler (Charging Party or Kugler) filed an unfair labor practice
charge with the Illinois Educational Labor Relations Board (Board or IELRB) against Chicago
Teachers Union, Local 1, IFT-AFT, AFL-CIO (Respondent or Union). In his charge, Kugler
alleged that the Union breached its duty of fair representation in violation of Section 14(b)(1)
of the Illinois Educational Labor Relations Act (IELRA or Act), 115ILCS 5/1 et seq., when it
requested bargaining unit members report fellow members who participated in organized
resistance to COVID safety measures in schools. Following an investigation, the IELRB’s
Executive Directorissued a Recommended Decisionand Order (EDRDO) dismissing the charge
inits entirety. This case is before the Board because Kugler filed exceptions to the EDRDO. For
the reasons discussed below, we affirm the EDRDO.

I1. Factual Background
We adopt the facts as set forth in the underlying EDRDO. Because the EDRDO
comprehensively sets forth the factual background for the case, we will not repeat the facts herein

except as necessary to assist the reader.

III. Discussion

Kugler was employed by the Union in the position of Field Representative from 2010 until
December 2021. He was previously employed by Chicago Board of Education (CBE). After



Kugler filed this charge, it was given a case number and assigned to a Board agent for
investigation. During the investigation, Charging Party Kugler and Respondent Union
submitted evidence in support of or in opposition to the charge. The charge was dismissed
because Kugler lacked standing to allege a violation of Section 14(b)(1) as he was not an
educational employee at the time relevant to the charge and therefore not entitled to the
protections of Section 14(b)(1). Kugler’s exceptions essentially contend that the Board should
not have processed his charge if he lacked standing to file it and, by processing the charge, the

Board granted him standing.

It is the Board’s standard procedure upon receiving an unfair labor practice charge to assign
it a case number and investigator. In cases where the investigation of the charge reveals that the
charging party lacks standing, an EDRDO will issue dismissing the charge for that reason. City
Colleges of Chicago (Ramos), 39 PERI 45, Case No.2021-CA-0084-C (IELRB Opinionand Order,
September 22,2022) (individual employee does not have standing to allege a violation of Section
14(a)(5) of the Act); Thornton Community Unit School District No. 4, 4 PERI 1010, Case Nos. 87-
CA-0017-C et al. (IELRB Opinion and Order, December 1, 1987); City Colleges Contingent Labor
Organizing Committee, IEA-NEA, 37 PERI 24, Case No. 2020-CB-0003-C (IELRB EDRDO,
December 19, 2019) (retired faculty member lacked standing to bring a charge that the union
violated the Act, because he is not, nor was he at the time the complained-of conduct occurred,
an educational employee or employee as defined by the Act); Loyola University of Chicago, 6 PERI
1157, Case No. 91-CA-0017-C (IELRB EDRDO, November 9, 1990) (individual lacked standing
to bring unfair practice charge where university was not educational employer within the
meaning of the Act). If the Board were to instead refuse to process such charges, those charging
parties would be left withouta method to challenge the determination that they lacked standing.
Whereas parties have the right to appeal an EDRDO finding lack of standing and, possibly,
obtain a more favorable outcome. See Carpenters Local 183, Mid-central Illinois District Council
(Reeise), 6 PERI 1026, Case No. 90-CB-0003-S (IELRB Opinion and Order, February 6, 1990)
(Board overturned portion of EDRDO determining that charging party did not have standing
to file unfair labor practice charge). For that reason, we find that the Executive Director did not
err in processing the charge and that processing the charge did not amount to recognition of

Kugler’s standing to file the charge.



In its response to Kugler’s exceptions, the Union argues that the Board should affirm the
EDRDO under the principles of res judicata and/or collateral estoppel. This Board recently
dismissed Kugler’s charge against the Union in Case No. 2022-CB-0009-C. Yet the misconduct
alleged in this case is notidentical to thatin Case No. 2022-CB-0009-C. Cases must be based on
the same cause of action for res judicata to apply. Village of Bartonville v. Lopez, 2017 IL 120643;
River Park, Inc. v City of Highland Park, 184 111.2d 290, 703 N.E.2d 883 (1998). Cases are based on
the same cause of actionif a single set of operative facts give rise to the claim for relief. Bartonville.
The related doctrine of collateral estoppel prevents a controlling issue successfully litigated
against a party in one case from being subsequently litigated against the same party in a different
case. County of Cook w. Illinois Local Labor Relations Board, 214 I1l. App. 3d 979,985, 574 N.E.2d
754,758 (1st Dist. 1991). This case and Case No. 2022-CB-0009-C are not based on the same
set of operative facts. The operative facts in Case No. 2022-CB-0009-C involved the events that
lead to Kugler’s discharge from his employment with the Union. The operative facts in this case
involve the Union’s request that bargaining unit members report other bargaining unit members
who participated in organized resistance to COVID safety measures. As a result, res judicataand

collateral estoppel do not apply.

Based on the record before us, we find that the Executive Director correctly determined that
Kugler lacks the status of educational employee and therefore is not entitled to the protections
of the Act. Kugler was not an educational employee within the meaning of Section 2(b) of the
Act at any time relevant to this unfair labor charge. He was mostrecently employed by the Union.
The Unionis noteducational employer within the meaning of Section 2(a) of the Act. Therefore,

Kugler lacks standing to allege a violation of Section 14(b)(1).

Finally, the Union argues that the Board should determine that there was no evidence that
it engaged in intentional misconduct within the meaning of the Act and should not consider
evidence that Kugler submitted insupportof his exceptions that he either did not submitduring
the investigation of the charge or failed to provide copies of to the Union during the
investigation. Because Kugler does not have standing to file the charge, we will not address the
merits of the charge. Evidence that is not submitted to the Executive Director during the

investigation cannot be considered by the Board on appeal. Lake Forest School District No. 67, 22



PERI 32, Case Nos. 2005-CB-0003-C and 2005-CA-0008-C (IELRB Opinion and Order,
February 21, 2006). Accordingly, we have not considered any newly submitted evidence that

Kugler did not submit during the investigation.

IV. Order
For the reasons discussed above, IT IS HEREBY ORDERED that the Executive Director’s

Recommended Decision and Order is affirmed.

V. Right to Appeal

This isa final order of the Illinois Educational Labor Relations Board. Aggrieved parties may
seek judicial review of this Order in accordance with the provisions of the Administrative Review
Law, except that, pursuant to Section 16(a) of the Act, such review must be taken directly to the
Appellate Court of the judicial district in which the IELRB maintains an office (Chicago or
Springfield). Petitions for review of this Order must be filed within 35 days from the date that
the Order issued, which is set forth below. 115 ILCS 5/16(a). The IELRB does not have a rule

requiring any motion or request for reconsideration.

Decided: May 10, 2023 /s/ Lara D. Shayne
Issued: May 10, 2023 Lara D. Shayne, Chairman

/s/ Steve Grossman
Steve Grossman, Member

/s/ Chad D. Hays
Chad D. Hays, Member

/s/ Michelle Ishmael
lllinois Educational Labor Relations Board Michelle Ishmael, Member
160 North LaSalle Street, Suite N-400
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