STATE OF ILLINOIS
EDUCATIONAL LABOR RELATIONS BOARD

Christopher Bean,
Charging Party
and Case No. 2021-CB-0005-C

Service Employees Int’l Union, Local 73,
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Respondent

OPINION AND ORDER

|. Statement of the Case

On February 4, 2021, Christopher Bean (Bean or Charging Party) filed an unfair labor practice
charge with the lllinois Educational Labor Relations Board (Board or IELRB) alleging that Service
Employees International Union, Local 73 (Respondent or Union) violated the lllinois Educational
Labor Relations Act (Act or IELRA), 115 ILCS 5/1 et seq. On March 24, 2022, the IELRB’s Executive
Director issued a Recommended Decision and Order (EDRDO) dismissing the charge in its entirety.
Bean filed timely exceptions to the EDRDO.1 The Union did not file a response to Bean’s exceptions.

For the reasons discussed below, we affirm the dismissal of the charge.

Il. Factual Background
We adopt the facts as set forth in the underlying EDRDO. Because the EDRDO comprehensively

set forth the factual background for the case, we will not repeat the facts herein.

1 Exceptions to an EDRDO must be filed not later than 14 days after service thereof. 80 Ill. Adm. Code 1120.30(c).
Here, the EDRDO was sent to Bean by first-class mail on March 24, 2022. Whenever a time period begins running
uponthe service of notice orotherdocument upon a party, and service is effected byfirst class mail, three days shall
be added to the prescribed period. 80 lll. Adm. Code 1100.30(c). If the last day of the period so computedfallsona
Saturday, Sunday or legal holiday, the time period shall be automatically extended to the next day that is not a
Saturday, Sundayorlegal holiday. Id. Bean had until April 11,2022, to file timely exceptionsto the EDRDO. The IELRB
did not receive Bean’s exceptions until April 11, yet they are considered filed April 8 because they were sent by
certified mail postmarked April 8. Documents sent by certified or registered mail shall be considered to have been
filed onthe date on which theyare postmarked. 80 Illl.Adm. Code 1100.20(a).



lll. Discussion

The Executive Director determined that the portion of the charge alleging that the Union violated
the Act by its actions or inactions surrounding the February 11, 2020 termination of Bean’s
employment, such as failing to file a termination grievance or call witnesses during the February 5
disciplinary meeting, which Bean contended in his charge violated the Act, was conduct he knew of
more than six months prior to filing the charge, rendering those portions of the charge untimely. The
Executive Director deemed Bean’s allegation that the Union violated the Act by its refusal to
arbitrate his suspension grievance timely, as Bean learned of the Union’s final decision in October
2020, which was less than six months before he filed the charge. Similarly, the Executive Director
found Bean’s allegation that the Union’s refusal to represent him before the Merit Board violated
the Act to be timely. Despite this, the allegations were without merit and were accordingly dismissed.

Bean filed the instant charge on February 4, 2021. Any unlawful conduct he knew or should
have known about before August 4, 2020, six months prior to its filing, cannot be the subject of a
timely charge. 115 ILCS 5/15. To that end, the Executive Director correctly determined that Bean’s
allegations that the Union violated the Act by its representation of him at the February 5, 2020
disciplinary meeting or its failing to file a termination grievance in February 2020 were untimely.

As to the timely portion of the charge, Bean submits nothing in his exceptions to warrant
overturning the EDRDO. Section 14(b)(1) of the IELRA prohibits labor organizations or their agents
from “[r]lestraining or coercing employees in the exercise of the rights guaranteed under this Act,
provided that a labor organization or its agents shall commit an unfair labor practice under this
paragraph in duty of fair representation cases only by intentional misconduct in representing
employees under this Act.” In duty of fair representation cases, a two-part standard is used to
determine whether a union has committed intentional misconduct within the meaning of Section
14(b)(1). Under that test, the charging party must first establish that the union’s conduct was
intentional and directed at him. Second, he must establish that the union’s intentional action
occurred because of and in retaliation for his past actions, or because of his status (such as his or

her race, gender, or national origin), or because of animosity between him and the union’s



representatives (such as that based on personal conflict or charging party’s dissident union
support). Metropolitan Alliance of Police v. lllinois Labor Relations Board, Local Panel, 345 lll. App.
3d 579, 803 N.E.2d 119 (1st Dist. 2003).

In this case, Bean has failed to submit any evidence of intentional misconduct on the part of the
Union. Instead, the evidence indicates that the Union decided not to arbitrate his suspension
grievance because it did not believe it would prevail based on Bean’s admission that he thew a
plastic knife toward a supervisor. Even if the Union was incorrect in its assessment, negligence on
the part of the Union does not amount to an unfair labor practice because the Union acted based
on its good faith assessment of the merits of the claim. NEA, IEA, Rock Island Education Ass’n
(Adams), 10 PERI 1045, Case No. 93-CB-0025-C (IELRB Opinion and Order, February 28, 1994).
The Union’s decision not to pursue the grievance does not establish intentional misconduct
because the Union has discretion in deciding how far to pursue employees’ complaints. Jones v.
IELRB, 272 1. App. 3d 612, 650 N.E.2d 1092 (1st Dist. 1995). The Union has a wide range of
discretion in representing the bargaining unit and its members and its failure to take all the steps
it might have taken to achieve the results by a particular member does not violate the Act, unless
the union’s conduct appears to have been motivated by vindictiveness, discrimination, or enmity.
Id. There is no evidence indicating the Union was so motivated regarding its refusal to arbitrate
Bean’s suspension grievance. The same is true of the Union’s refusal to represent him before the
Merit Board. In an October 21, 2020 email to Bean, the Union’s representative indicated he would
not be representing Bean at the Merit Board hearing because it was not within the Union’s
jurisdiction. Again, even if the Union was incorrect in this assessment, negligence on the part of the

Union does not amount to an unfair labor practice. Adams, 10 PERI 1045.

IV. Order
For the reasons discussed above, IT IS HEREBY ORDERED that the Executive Director’s

Recommended Decision and Order is affirmed.



V. Right to Appeal

This is a final order of the lllinois Educational Labor Relations Board. Aggrieved parties may seek
judicial review of this Order in accordance with the provisions of the Administrative Review Law,
except that, pursuantto Section 16(a) of the Act, such review must be taken directly to the Appellate
Court of the judicial district in which the IELRB maintains an office (Chicago or Springfield). Petitions
for review of this Order must be filed within 35 days from the date that the Order issued, which is

set forth below. 115 ILCS 5/16(a). The IELRB does not have a rule requiring any motion or request

for reconsideration.
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